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Chapter ATCP 102
PRICE DISCRIMINATION AND RELATED PRACTICES

Subchapter | — Fermented Malt Bever ages ATCP 102.14 Prohibited acts of brokers.
ATCP 102.01 Definitions. ATCP 102.15 Exceptions.

ATCP 102.02 Prohibited trade practices. ATCP 102.16 Reporting requirements.
ATCP 102.03 Report requirements. Subchapter 111 — Motor Fuel
Subchapter |1 — Soda Water Beverages ATCP 102.21 Definitions.

ATCP 102.1 Definitions. ATCP 102.22 Discrimination.

ATCP 102.12 Prohibited trade practices. ATCP 102.23 Coercion.

ATCP 102.13 Prohibited acts of retailers.

Note: This chapter is adopted under authority of s. 100.20 (2), Stats., and is adngp furnishing to its wholesalers &fent advertising, promotional

isteredby the Wsconsin department of agriculture, trade and consumer protecti e ; : ;
Violationsof this chapter may be prosecuted und&e.26 (3) or (6), Stats. A personq~9r merChandlsmg services, pTOV'Fje.d th.at S.UCh .SerVICeS reptall
who sufers a monetary loss because of a violation of this chapter may sue the violgrintended or used t(_)fe?t a dlSC_rlmlnatlon In price, allpwance,
directly under s. 100.20 (5), Stats., and may recover twice the ambti loss  rebate,refund, commission or discount prohibitby said sub.
togethemwith costs and reasonable attorneys’ fees. (1
Seealso s. 133.04, Stats. (price discrimination; intent to destroy competition);'s.,
100.201 Stats., and ch. TRCP 103 (dairy trade practices); s. 100.22, Stats. (price di§
criminationin milk procurement)and s. 100.31, Stats. (drug price discrimination) e

History: Cr. RegisterAugust, 1968, No. 152,feD-1-68; am. (1), c(4), Regis
r,July; 1969, No. 163, &8-1-69; renumfrom ATCP 106.02, RegisteFebruary
1996,No. 482, eff 3-1-96.

Subchapter | — Fermented Malt Beverages ATCP 102.03 Report requirements. In any investiga
S . ) tion under this chapter a brewerwholesaler upon request of the
ATCP 102.01 Definitions. In this subchapter: _departmenshall furnish to it price lists and such other information
(1) "Brewer” meansa person, firm or corporation engaged irasdirected concerning the terraany agreement, transaction, or
the sale ofbeer to wholesalers licensed to sell beer to retailegfer which may be the subject of any prohibition under this-chap
underthe provisions of s. 125.28, Stats. ter.
(2) “Wholesaler” means a person, firm, or corporation History: Cr. RegisterAugust, 1968, No. 152, feP-1-68; renum. from *CP
engagedn the sale of fermented malt beverages for resale. 106-03RegisterFebruary1996, No. 482, éf3-1-96.

(3) “Fermentedmalt beveragestmeans any liquor or liquid
capableof being used for beverageirposes, made by the alco
holic fermentation of an infusion in potable water of barley malt
and hops, with or without unmalted graios decorticated and ~ ATCP 102.11 Definitions. In this subchapter:
degerminatedyrainsor sugar containing one—half of one percent (1) “Soda water beverage” means all beverages commonly
or more of alcohol by volume. known as soft drinks, including soda watearbonated or uncar

History: Cr. RegisterAugust, 1968, No. 152,fe-1-68; am. (1), Registefuly  ponatedor sweetened or flavored, and bases, fountain syrups,

1969,No. 163, df 8-1-69; renum. from RCP 106.01, RegisteFebruary1996, No. . .
482, eff. 3-1-96; correction in (1) made under s. 13.93 (2m) (b) 7., Stats., R,egis@@ncemrateand powders intended to be reconstituted by whole

Subchapter || — Soda Water Beverages

May, 1999, No. 521. salersor retailers to produce soft drinks. It does not include strong
o _ spiritous,vinous, malt, ardent or intoxicating liquors.
ATCP 102.02 Prohibited trade practices. (1) No (2) (a) “Retailer” means every person making sales of soda

brewer shall discriminatein price, allowance, rebate, refund,waterbeverages for consumption or use other than resale-or fur
commission or discount between wholesalers purchasing fe{erprocessing or manufacturing. In the case of a person making
mentedmalt beverages of like kind or quality where thfeetfof  yoth sales at wholesale and retaiich term shall apply to only the
suchdiscrimination may be substantially to lessen competition gitail portion of such sales. “Retailer” does not include the United
tendto create a monopolgr toinjure, destroy or prevent competi Statesthe state, any municipality as defined in s. 345.05 (1) (am),
tion by a person who is or in good faith intends to becomm® @  stats. or any agency thereof, or any religious, charitabledoca
petitor, in the wholesaling of fermented malt beverages, unleggnal organization or institution, but does include any other per
suchdiscrimination is: sonengaged in the business of making resaliés wholly or in part

(a) Merely commensurate with a féifence in the cost of for profit at an institution or facilitpperated by such an exempt
manufacturesale, or delivery resulting from tfing methods or party.

quantitiesof s_ale or deliyer,yor (b) Any subsidiary or diliate corporation, cooperative, part
(b) Made in good faith to meet or enable a wholesaletdet nershipor association, and anyfiskr, director or partner of eor
the price or other terms of a competitor of either of them. poration,cooperative, partnership, association or any other busi

(2) No brewershall threaten any wholesaler with any diserimnessunit which owns, controls or franchises aatailer or which
ination prohibited under sul(1) with the purpose or fefct of hasany retailer as an filfate, member or subsidiaris deemed
changingor maintaining resale prices of the wholesaler to be a retailer of soda water beverages.

(3) Nothingin this chapter shall be deemed to prohibit brew (3) (a) “Wholesaler” means every person making sales of
ersfrom selecting their owoustomers in bona fide transactionsodawater beverage®r purposes of resale or further processing
notin restraint of trade. or manufacturing. In the case of a person making both sales at

(4) The provisions of sub(1) shall not be deemed to prohibit'etail and wholesale, such term shall apply only towhelesale
a brewer from extending to its wholesalafiferent terms of Portionof such business.
creditin the ordinary coursef business taking into consideration (b) Any subsidiary or diliate corporation, cooperative, part
the financial condition of the individual wholesaserd other fac nershipor association, and anyficer, director or partner of eor
torsnormally considered in establishing credit, or froffeldfig poration, cooperative, partnershipr association which is a
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wholesalenf soda water beveragesdsemed to be a wholesaler (3) Discriminate,directly or indirectly between customers in
of soda water beverages. furnishingof advertising, promotional or other services or facili
(4) “Broker” means any person engaged in negotiating salé@sto them, or in compensating customers for servicésaili-

or purchases of soda water beverages for or on befmlfetailer tiesto be rendered or furnished by or throtigém in connection
or wholesaler or both. with the sale odistribution of soda water beverages, under terms

History: Cr. RegisterFebruary1977, No. 254, f3-1-77; renum. from#CP ~ Of conditionsnot available to all customers on proportionally
107.01, RegisteFebruary1996, No482,eff. 3-1-96,correction in (2) (@) made  equalterms, where the feict of such discrimination may be sub
under s. 13.92 (4) (b) 7., Stats. stantiallvto | o

yto lessen competition or tend to create a mongpoly
- ) otherwiseinjure, destroy or prevent competition between whole
ATCP 102.12 Prohibited trade practices. No whole  sjjlersof soda water beverages or any of their customersdohis

salerof sodawater beverages shalll, in the sale or distribution @t apply to the furnishing of equipment under sub. (2) (b).
sodawater beverages, engage in the following unfair methods ofyisiory: cr. RegisterFebruary1977, No. 254, 613-1-77; am. (2) (a) and (3),

competitionor unfair trade practices: r. (2) (c), RegisterAugust, 1979, No. 284, feB-1-79; renum. from ACP 107.02,

(1) Discriminate,directly or indirectlyin the price at which RegisterFebruary 1996, No. 482, €13-1-96.
sodawater beverages are sold to customers by sellingeniraf L . .
to sell such beverages at a special price or discount, ospéttial ATCF;.102'§.3 tp mh'b'lted acts of r?t?hllers 'f Nho Irleta;lle.rt
allowancesrebates, or commissions, or under other price or credt2"Y OlICer, director employee or agent thereor snall solicit or
termsor conditions not déred or made availabte all customers, '¢ceive, directly or indirectlirom or through a wholesalésro
wherethe efect of such discrimination may be substantialy Ker Or another retaileanything which is prohibited by sSTAP
lessencompetition or tend to create a monopaly otherwise 102.12,where itis known, or in the exercise of reasonable- pru
injure, destroy or prevent competition between wholesalers g?nceshould be known that it is prohibited.

. History: Cr. RegisterFebruary1977, No. 254, &3-1-77;renum. from ACP
sodawater beverages or any of their customers. 107.03and am,. RegisteFebruary1996, No. 482, &f3-1-96.

(2) Furnish,sell, give, lend or rent any equipment, after the
effectivedate of this chaptefor the refrigerated or heated storage ATCP 102.14 Prohibited acts of brokers. (1) No bro
or display or mechanical dispensing of soda water beveragesiir, or any oficer or agent thereof, shaiarticipate, directly or
aretailer but this shall not prevent: indirectly, in any trade practice prohibited by S@P 102.12.

(a) The sale or rental of such equipmemat retailer under a  (2) No wholesaler shall engage ofafto engage in any trade

written agreement describing the equipment sold or rented, aftéctice prohibited by s. ACP 102.12, directly or indirectly
specifyingthe price and other terms and conditions under whighrougha broker

it is to be sold or rented. Copieagreements shall be kept on file History: Cr. RegisterFebruary1977, No. 254, &3-1-77; renum. from TCP
by the wholesaler for at lea3tyears after final payment has beeA07.04and am. (1) and (2), Registéebruary1996, No. 482, &f3-1-96.
received.No agreement fathe sale or rental of equipment other
thanagreements for the rental of coin—operated vending machinesATCP 102.15 Exceptions. (1) Nothing in s. AICP
shall contain any provisiothat prohibits the use of the equipmenf.02.12(1) and (3) shall apply to the sale diedhg for sale of soda
for the storage, displapr dispensing of the products of competwaterbeverages:
ing wholesalers or reservesiy part of the available capacity of (a) At a price diferent fromthat chaged other customers, if
the equipment for the products of the wholesatglting or renting - suchprice diferential merely allows for diérences in the cost of
the equipment. manufacturesaleor delivery resulting from the déring methods
1. Terms for the sale oéquipment shall provide that theor quantities in which such soda water beverages are sdédier
wholesalershall recover at least the wholesaerost for the ered,or if made in goodaith to meet an equally low price of a
equipment,ncluding allcosts for transportation and installationcompetitor,or the terms or conditions under which they are sold
of the equipment, either by advance payment in full or by equat a competitor

monthlyinstallment payments over a period not to exceed 5 years.(h) With differences in services or facilities unde®’3CP
2. Terms for the rental of equipmenther than coin—operated 102.12(3), if made in good faith to meet services or facilities, or
vending machines, shalprovide that minimum monthly rental any compensation therefdiurnished by a competitor

chargesshall be no less than one-sixti¢ii60) of the total cost (c) Which are imperfect, damaged, subject to immediate loss

to the wholesaleiincluding all costs for transportation and instalhecausef obsolescence or perishabiligr discontinuance from
lation of the equipment. Rentals may be gealin equal periodic ggle.

installmentsor on a volume basis, astiall be collected at least

. - (d) In the final liquidation of a soda water beverage business.
onceeach year in an amount Baient to recover all such costs . .
within a period of 60 months. (e) To customers other than retailers or wholesalers as defined

3. Terms for the rental of coin—operated vending machin&s >: ATCP 102.12 (2) or (3).

shall provide that the minimum monthly rental cesshall be no () Under the order or direction of any court.

lessthan one ninety—sixth (1/96) of thatal cost to the wholesajer ~ (2) Equipmentfurnished, sold, given, lent, or rented prior
including all costs for transportation and installation. Rentals make effective date of this chapter shall, within dfnths after the
be chaged in equal periodic installments or arvolume basis, effectivedate of this chaptebe either removefilom the retailes
andshall be collected at least once egehr in an amount diff ~ premisesor brought into compliance with the requirements of s.
cientto recover all such costs within a period of 96 months. ATCP 102.12 (2) and (3).

4. Cost of equipment which has been returned or reposseﬁfgg’a gr;_R(%"gﬁ’;[gfff’{gir{ég;&){\‘gezgfgtéf,‘;aﬁ;&lrgggf",{l;r_oinsgf:‘;
or on which rental contracts are renewed shall be based on fair-gs.
marketvalue of the equipment, whether or not cost was recovered
in whole or in part under a previous sale or rental agreement. ATCP 102.16 Reporting requirements. (1) In any

(b) The furnishing of equipment to a retajlfer the storage, investigationunder this chapteany wholesaler shall on request
transportationor display of soda water beverages for not moref the department furnish to it price lists, accounting records and
thana total 0f20 days in a calendar year for use at fairs, exhitdata used indetermining cost, and such other information as
tions, expositionsor other events for agricultural, industrial, charrequestectoncerning the terms or conditions of aagreement,
itable, educational, religious or recreational purposes. transactionpr offer related to the sale of soda water beverages.
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(2) Costdatashall to the extent permitted by law be accordearrangementwhereby directly or indirectly discriminatiois
confidentiality by the department and not opened to the publimadein the price at which saslipplier or wholesaler sells motor
inspectionwithout 10 days prior notice to the wholesaler-corfuel to wholesalers or retailers thereof, where tliectfof such
cerned. discriminationmay be to substantially lessen competition or to

History: Cr. RegisterFebruary1977, No. 254, &f3-1-77;renum. from ACP  tendto create a monopglgr toinjure, destroy or prevent competi
107.06,Registey February 1996, No. 482, £13-1-96. tion with any person in the marketing of motor fuel in the commu

_ nity in which said supplier or wholesaler is thus selbbg lower
Subchapter 11 Motor Fuel price; provided, that it shall be a justification for such a discrimi
ATCP 102.21 Definitions. In this subchapter: nationin price if the diference, madey said supplier or whole

(1) “Retailer” has the meaning given in s. 100.30 (2) (¢) Staéiale““ the price to the wholesaler or retailer to whom said sup
“ o e ' ier or wholesaler sells at a lower figure merely commensurate
def(i?])edmogi?r;gegtg;gIUdes motor fuels and special fuels a ith an actual dference inthe quality or quantity of motor fuel

soldto said wholesaler or retailer or in the transportationgesar

(4r)1' ‘Person”means ai:ly igdi\{idual, sole proprie_to(ri_shlip, ﬁ’arc'ir other expenses of marketing involved in the sale toveamde
nership corporation or other business entity or any individual acly ooy retajler Nothing herein contained shall prevent a seller

ing on behalf of any individual, sole proprietorship, partnershigy,m showingthat the lower price was made in good faith to meet
corporation or other business entity anequally low price of a competitor

(5) “Sell at retail” has the meaning given in s. 100.30 (2) (h), (2) No person any part of whose business is the sale of motor

Stats. . )
W Y . . . el to wholesalers shall sell motor fuel for ultimate consumption
0 (g)tatse” atwholesale” has the meaning given in s. 100.30 (g} yse at a price lower than that at which he or she sells to such

. wholesalerunless such lower pricejisstified as provided in sub.
(7) “Supplier’ means a person who manufactures motor fue@).

orwho is a controlled subsidiary of one who manufactaoretor History: Cr. RegisterMay, 1972, No. 197, &f9-1-72;corrections made under
fuels and is engaged in the business of selling motor fuels £33.93 (2m) (b) 5., Stats., Regist@pril, 1993, No. 44genum. from ACP 108.02,

wholesalersretailers or consumers. Registerfebruary 1996, No. 482, €3-1-96.
8) “Wholesalerof motor fuel” has the meaning given in s. , :
10(()_:)30(2) (m), Stats. 99 ATCP 102.23 Coercion. No supplier or wholesalehall

History: Cr. Register May, 1972, No. 197¢ff. 9-1-72; renum. from P threateranyof his or her customers with any price discrimination

108.01and amendintro.), RegisterFebruary1996, No. 482, €f3-1-96; rand recr ~ or use any fornof coercion with the purpose offeft of changing
(1), renum. (2) to be (7),.qB), (6) and (8), Registevlay, 1999, No. 521, &f6—-1-99. or maintaining resale prices of such custamer

. P . . History: Cr. RegisterMay, 1972, No. 197, &/9-1-72; correction made under
ATCP 102.22 Discrimination. (1) No supplier or ¢ 1593 50(b) 5., Stats., Registapril, 1993, No. 448; renum. fromiSP 108.03,

wholesalerof motor fuel shall enter into any agreement ORegisterFebruary1996, No. 482, &3-1-96.

Register October 2004 No. 58


http://docs.legis.wisconsin.gov/document/register/644/b/toc
http://docs.legis.wisconsin.gov/code/admin_code

